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*

Appeal from the United States District Court
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Manuel L. Real, District Judge, Presiding

Submitted November 8, 2005**  

Before:  WALLACE, LEAVY, and BERZON, Circuit Judges.

Rene Martinez appeals the 46-month sentence imposed after his guilty-plea

conviction to possession with the intent to distribute a controlled substance in
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violation of 21 U.S.C. §§ 841(a)(1) & (b)(1)(B).  We have jurisdiction pursuant to

28 U.S.C. § 1291, and we remand.

We conclude that Martinez did not waive his right to appeal his sentence. 

Martinez’s plea agreement provided an exception to his general waiver of appeal

rights based on an unconstitutional sentence, and the contention that Martinez

raised regarding the sentencing adjustment falls within that exception. 

We remand the sentence for further proceedings consistent with United

States v. Ameline, 409 F.3d 1073, 1084 (9th Cir. 2005) (en banc).

We note that there appears to be a clerical error in the Judgment and

Commitment because it refers to “marijuana,” even though there is no mention of

marijuana in Count 2 of the Indictment, the only count to which he pled, or in the

plea agreement.   

REMANDED. 


